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The Presidential  
Authority to Torture 
and Assassinate, Part 1
by Jacob G. Hornberger

If our American ancestors in 
1787 had been told that the 
Constitution was going to bring 

into existence a national govern-
ment that would have the powers to 
torture and assassinate people, in-
cluding American citizens, there is 
no reasonable possibility that 
Americans would have approved 
the document. They would un-
doubtedly have instead chosen to 
continue operating under the Arti-
cles of Confederation, notwith-
standing the problems that had 
arisen under the Articles.

The American people were very 
skeptical about the new govern-
ment that the representatives at the 
Constitutional Convention were 
proposing to them. Don’t forget, af-

ter all, that when the respective 
states selected delegates to the Con-
stitutional Convention, it was with 
the aim of simply reforming the Ar-
ticles of Confederation, which had 
provided for a national government 
with very weak powers. In fact, 
many people today are shocked to 
learn that under the Articles, the 
national government didn’t even 
have the power to tax.

The simple truth is that our 
American ancestors just didn’t trust 
government, especially after having 
lived under a British government 
that essentially wielded omnipotent 
powers over them. The last thing 
our ancestors wanted was to replace 
their previous government — the 
British government — with a simi-
lar type of government, albeit an 
American government.

Thus, when the Constitutional 
Convention, which had operated in 
secret, proposed a brand new na-
tional government to replace the 
government established under the 
Articles of Confederation, our 
American ancestors were not over-
enthusiastic about it. They were es-
pecially concerned that the new fed-
eral government would end up 
doing bad things to them, such as 
arbitrarily killing them, torturing 
them into confessing to crimes, in-
carcerating them without trial, or 
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arbitrarily searching their persons 
and homes, or a combination of 
such things. Our ancestors knew 
that that’s what governments, in-
cluding the British government, had 
done to people throughout history. 

So how did the proponents of 
the new federal government con-
vince Americans to overcome their 
reticence to the proposed new gov-
ernment? 

The most important condition was 
that their new federal 

government would be a limited-
government constitutional 

republic.

The proponents explained that 
the Constitution would set forth 
what powers the new government 
would have. If a power wasn’t enu-
merated, then it simply could not 
be exercised under the terms of the 
Constitution itself.

Therefore, the idea was that 
people would not have to concern 
themselves with the possibility that 
their new federal government 
would end up doing the types of 
things that other governments in 
history had done. Since the Consti-
tution failed to delegate a power to 
arbitrarily kill people, the govern-
ment was simply precluded from 
exercising it. The same held true for 

a power to torture people into mak-
ing confessions, a power to arbi-
trarily search people’s homes or 
persons, or a power to incarcerate 
people without trial.

That argument — that the new 
government’s powers would be lim-
ited to those enumerated in the 
Constitution — was persuasive to 
people. They could read the Consti-
tution and see that the new govern-
ment would be subject to the terms 
and conditions of the document. 
The most important condition was 
that the new federal government 
would be a limited-government 
constitutional republic, one whose 
powers would be confined to those 
few powers enumerated in the Con-
stitution itself and to the implied 
powers that would be necessary to 
implement the enumerated powers. 

More limits

However, even the enumerated-
powers doctrine wasn’t good 
enough for our American ances-
tors. They knew that the federal 
government would inevitably at-
tract the type of people who would 
thirst for ever-increasing amounts 
of political power over others.

Indeed, that’s the way it has been 
throughout history. There have al-
ways been those who will do what-
ever they can to satisfy what seems 
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to be an uncontrollable compulsion 
to expand the power of government 
over others, just as there have always 
been those who instead yearn to 
live in a free society.

To satisfy lingering concerns 
over the possibility of the federal 
government’s going bad, the Ameri-
can people demanded that immedi-
ately after the enactment of the Con-
stitution, it be amended to provide 
express restrictions on the authority 
of federal officials to infringe the 
fundamental rights of the people. 

Proponents of the Constitution 
responded that no such express re-
strictions were necessary, given the 
enumerated-powers doctrine. Keep 
in mind: If a power wasn’t enumer-
ated, it couldn’t be exercised.

Reflecting their severe distrust of 
government, the American people 
nonetheless demanded the enact-
ment of a Bill of Rights, which wasn’t 
really a “bill of rights” at all. It was 
instead a “bill of prohibitions.” Re-
flecting Thomas Jefferson’s observa-
tion in the Declaration of Indepen-
dence that people’s rights preexist 
government, the Bill of Rights ex-
pressly prohibited the federal gov-
ernment from violating people’s fun-
damental, natural, God-given rights.

Consider, for example, the First 
Amendment. It doesn’t give people 
the right of freedom of speech, free-

dom of the press, or freedom of re-
ligion. Instead, it prohibits Con-
gress, and implicitly the entire 
federal government, from infring-
ing those fundamental rights. 

Why did our ancestors believe it 
was important to specify the pro-
tection of those particular rights in 
the First Amendment? 

The Bill of Rights prohibited the 
federal government from 

violating people’s fundamental, 
natural, God-given rights.

The answer is obvious: Because 
they knew that the federal govern-
ment would inevitably attract the 
type of people who would infringe 
those rights or use governmental 
power to punish people for exercis-
ing them, especially people who 
were critical of what the govern-
ment was doing. 

After all, if our ancestors be-
lieved that that likelihood was min-
uscule, they would never have 
bothered to enact an amendment 
that made it clear that federal offi-
cials, regardless of who they were, 
would not have the authority to do 
those sorts of things to people. 

The Constitution established a 
judicial branch of government. Its 
job would be to enforce the Consti-
tution against the president and the 
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Congress. Thus, when the president 
or Congress engaged in actions that 
infringed freedom of speech, which 
our ancestors believed they inevita-
bly would do, it would be the re-
sponsibility of the federal judiciary 
to declare such actions null and 
void under the express terms of the 
Constitution.

When we examine the Fourth, 
Fifth, Sixth, and Eighth Amend-
ments, we see that the rights and 
guarantees in those amendments 
are very much different from those 
in the First Amendment and, for 
that matter, the Second Amend-
ment, which guarantees the right to 
keep and bear arms. Those four 
amendments pertain to powers of 
the federal government to kill, tor-
ture, incarcerate, and search people. 

The Fifth Amendment prohibits 
any person from being deprived 

of life without due process of law.

Let’s keep in mind two points: 
The powers to do those types of 
things were not among the enumer-
ated powers in the original Consti-
tution, just as the power to deprive 
people of freedom of speech isn’t 
enumerated. 

But just to play it safe, the 
American people secured the pas-
sage of those four amendments as 

an express message to federal offi-
cials, a message that essentially said: 
You are expressly prohibited from 
doing bad things to people without 
following well-established proce-
dures and without honoring time-
honored procedural guarantees.

To make clear that that the new 
government would be prohibited 
from arbitrarily killing people, our 
ancestors enacted the Fifth Amend-
ment. It prohibits any person from 
being deprived of life without due 
process of law. 

Notice something important 
about the Fifth Amendment (and, 
for that matter, the Fourth, Sixth, 
and Eighth Amendments): It 
doesn’t limit its applicability to 
American citizens. It includes with-
in its protection all persons, regard-
less of citizenship. Our American 
ancestors didn’t want a government 
that was prohibited from arbitrarily 
killing only American citizens. 
They wanted to make certain that 
the new federal government would 
be prohibited from arbitrarily kill-
ing anyone, American citizens and 
foreign citizens alike. 

“Due process”

Why did our ancestors deem it 
important to have such an express 
protection? Because they were con-
vinced that the federal government 
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would ultimately attract the type of 
people who favored arbitrarily kill-
ing people, especially people who 
were opposing governmental wrong-
doing. If our ancestors didn’t believe 
that there was a high likelihood that 
the government would end up at-
tracting those types of people, there 
would have been no real reason to 
enact such an amendment.

What about the phrase “due  
process of law”? It actually stretches 
back centuries into British history, all 
the way back to the year 1215. That 
was when Magna Carta — the “great 
charter” — was signed. That was 
when the barons of England required 
their king — King John — to formal-
ly acknowledge that his authority 
over them was not omnipotent but 
instead was limited in nature. 

Prior to Magna Carta, the king 
took the position that he could kill, 
assassinate, incarcerate, torture, and 
execute anyone he wanted and for 
any reason he wanted, including to 
punish people who were criticizing 
what the government was doing. His 
authority as king was omnipotent. 
The citizen, as a subject of the king, 
was required to obey and submit. 

Magna Carta required the king 
to acknowledge that he no longer 
wielded total authority over the 
English people. The charter ex-
pressly prohibits the king from go-

ing against anyone in violation of 
“the law of the land.” 

That phrase — “law of the land” 
— gradually evolved into the phrase 
“due process of law,” a phrase that 
our American ancestors applied 
against the president and Congress 
in the Fifth Amendment.

Magna Carta required the king to 
acknowledge that he no longer 

wielded total authority over the 
English people.

What does “due process of law” 
mean? At the very least, it means 
that the government may not kill or 
otherwise punish a person without 
providing him a trial and an oppor-
tunity to be heard. A short-hand 
rendition would refer to this pro-
tection as “notice and hearing.” 

In other words, with the passage 
of the Fifth and Sixth Amendments 
our ancestors were effectively saying 
to the president and Congress: Be-
fore you kill, assassinate, or execute 
anyone, you will first have to have a 
hearing or a trial before an impartial 
jury, during which the accused will 
be entitled to challenge your accusa-
tion and during which he will have 
time-honored procedural guaran-
tees, such as the right to counsel, the 
right to remain silent (i.e., the right 
not be tortured into making a con-
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fession), the right to confront and 
cross-examine witnesses, the right 
to call witnesses, and the right to be 
free from cruel and unusual pun-
ishments (e.g., torture). 

Those procedural guarantees, 
plus more, are enumerated in the 
Fourth, Fifth, Sixth, and Eighth 
Amendments. The central idea was 
that the new federal government was 
designed to be different from other 
governments throughout history. 
This government would lack the le-
gal power to do bad things to people 
without first following processes and 
procedures that had been carved out 
by English citizens during centuries 
of resistance against the tyranny of 
their own government. 

Yet here we are today with a fed-
eral government that wields the om-
nipotent legal power to search, in-
carcerate, torture, assassinate, and 
execute people, both foreigners and 

American citizens alike, without 
hearing, trial, or due process of law. 

How did such a revolutionary 
change in our constitutional system 
come about? Why did the federal 
judiciary abrogate its constitutional 
responsibility to enforce the Con-
stitution against the president and 
Congress? How have we ended up 
with a federal government that our 
American ancestors would never 
have permitted to come into exis-
tence?

Jacob Hornberger is founder and 
president of The Future of Freedom 
Foundation.

NEXT MONTH: 
“The Presidential Authority to  

Torture and Assassinate, Part 2”  
by Jacob G. Hornberger

The great thinker is seldom a disputant. He an-
swers other men’s arguments by stating the truth as 
he sees it.

— Daniel March
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On Work
by Sheldon Richman

I hear therefore with joy whatever is 
beginning to be said of the dignity 
and necessity of labor to every citi-
zen. There is virtue yet in the hoe 
and the spade, for learned as well as 
for unlearned hands. And labor is 
everywhere welcome; always we are 
invited to work. 

— Ralph Waldo Emerson,  
“The American Scholar,” 1837

Work! (Exclaimed in horror.)
— Maynard G. Krebs,  

The Many Loves of Dobie Gillis, 
circa 1960

From the start, Americans have 
had a love-hate relationship with 
work. We tend to rhapsodize about 
labor, but, at least in our personal 
lives, we praise labor-saving devices 
and condemn “make work” schemes. 
(Unfortunately, public policy is an-
other matter.) Emerson and other 

pillars of American culture — 
whom for these purposes I will call 
the moralists — associated work 
with dignity and purpose. Histori-
an Thaddeus Russell teaches us that 
when the slaves were freed from the 
Southern plantations, they were 
pounded with the gospel of work. 
“Slaves generally considered work 
to be only a means to wealth, but 
after emancipation, Americans 
told them that work — even thank-
less, nonremunerative work — was 
a virtue in itself,” Russell writes in A 
Renegade History of the United 
States. He reports that the Freed-
man’s Bureau admonished the for-
mer slaves, “You must be industri-
ous and frugal. It is feared that 
some will act from the mistaken 
notion that Freedom means liberty 
to be idle. This class of persons, 
known to the law as vagrants, must 
at once correct this mistake.” Rus-
sell notes that “thousands of black 
men were rounded up for refusing 
to work.”

The message was that work is not 
just an honest and proper way to ob-
tain the necessities of life without 
mooching off others. The activity in 
itself is a source of goodness, even 
saintliness, and should be engaged 
in unceasingly, taking time out only 
for eating, sleeping, other bodily 
functions, and tending to one’s fam-
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ily duties. One didn’t work to live; 
one lived to work.

Whites had been subjected to 
the same harangue for ages: work 
was a reward in itself, apart from 
remuneration, because “idle hands 
are the devil’s playground.”

We must be clear that the mes-
sage was not merely that work could 
be a source of satisfaction apart from 
the money. The message amounted 
to a vilification of leisure, indeed, of 
consumption. (Some conservatives 
seem to hold this view.)

Adam Smith equated work with 
“toil,” which is not a word with 

positive connotations.

In a good illustration of the 
“Bootleggers and Baptists” phe-
nomenon, the moralists were joined 
in their labor evangelism by em-
ployers, who needed uncomplain-
ing workers willing to spend long 
hours in unpleasant factories. Peo-
ple preferred leisure and looked for 
every opportunity to indulge in it. 
Hence, “Saint Monday,” which, as 
Russell notes, Benjamin Franklin 
sneered at because it “is as duly kept 
by our working people as Sunday; 
the only difference is that instead of 
employing their time cheaply in 
church, they are wasting it expen-
sively in the alehouse.”

We get a different picture of la-
bor from the economists. The clas-
sical economists and the Austrians 
(at least from Ludwig von Mises 
onward) stressed the unpleasant-
ness — the “disutility” and even sad 
necessity — of labor. Adam Smith 
and other early economists equated 
work with “toil,” which is not a 
word overflowing with positive 
connotations. In The Wealth of Na-
tions, Smith writes,

The real price of everything, 
what everything really costs to 
the man who wants to acquire 
it, is the toil and trouble of ac-
quiring it. What everything is 
really worth to the man who 
has acquired it, and who wants 
to dispose of it or exchange it 
for something else, is the toil 
and trouble which it can save 
to himself, and which it can 
impose upon other people. 
What is bought with money 
or with goods is purchased by 
labour as much as what we ac-
quire by the toil of our own 
body. That money or those 
goods indeed save us this toil.

Gratuitous utility

Frédéric Bastiat carried on this 
tradition by emphasizing that ex-
change arises out of a wish to be 
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spared labor. One accepts the terms 
of an exchange only if obtaining the 
desired good in other ways would 
be more arduous.

For Bastiat and other early 
economists, exchange was the 

foundation of society. 

For Bastiat and other early 
economists, exchange was the foun-
dation of society. “Society is purely 
and solely a continual series of ex-
changes,” Destutt de Tracy wrote. It 
follows that the penchant for econ-
omizing effort  — the preference for 
leisure — is a beneficent feature of 
human nature. (Somewhere, the 
science-fiction writer Robert Hein-
lein has a character say that the 
wheelbarrow must have been in-
vented by a lazy person.)

Further, Bastiat explained, tech-
nological advancement is valued pre-
cisely because it substitutes the free 
services of nature for human toil. In 
his uncompleted magnum opus,  
Economic Harmonies, he wrote,

It is characteristic of progress 
(and, indeed, this is what we 
mean by progress) to transform 
onerous utility into gratuitous 
utility; to decrease [exchange-]
value without decreasing utili-
ty; and to enable all men, for 

fewer pains or at smaller cost, 
to obtain the same satisfactions.

By onerous utility, he meant 
utility bought with sweat and strain; 
by gratuitous utility, he meant utili-
ty provided by nature free of charge. 
When ingenuity is applied to the 
making of a good, “its production 
has in large measure been turned 
over to Nature. It is obtained for less 
expenditure of human effort; less 
service is performed as it passes 
from hand to hand.” Needless to 
say, this is a good thing. Of course, 
some of the freed-up time will be 
devoted to producing other goods 
that were unaffordable yesterday, 
but some will be devoted to con-
sumption, or leisure. The propor-
tion set aside for leisure will very 
likely increase as living standards 
rise (assuming government inter-
ference doesn’t deny workers their 
rewards for higher productivity).

The goal of all men, in all their 
activities, is to reduce the 
amount of effort in relation to 
the end desired and, in order 
to accomplish this end, to in-
corporate in their labor a con-
stantly increasing proportion 
of the forces of Nature.… 
[They] invent tools or ma-
chines, they enlist the chemi-
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cal and mechanical forces of 
the elements, they divide their 
labors, and they unite their ef-
forts. How to do more with 
less, is the eternal question 
asked in all times, in all places, 
in all situations, in all things.

(Bastiat elaborates on this in his 
remarkable chapter 8, “Private Prop-
erty and Common Wealth,” which 
was the subject of my article “Bastiat 
on the Socialization of Wealth,” on-
line at http://bit.ly/1jW1Xby.)

The economists rejected the 
moralists’ view that production 

is an end in itself.

Bastiat agreed with Adam 
Smith, who wrote, “Consumption 
is the sole end and purpose of all 
production.” Hence the economists 
rejected the moralists’ view that 
production is an end in itself.

We see this same lack of enthusi-
asm for work in John Stuart Mill, an 
influential classical economist as 
well as a philosopher. In 1849 Thom-
as Carlyle published an article la-
menting that the end of slavery in 
Great Britain meant that white peo-
ple couldn’t make sure that blacks 
worked enough (for whites). (“Oc-
casional Discourse on the Negro 
Question,” Fraser’s Magazine for 

Town and Country, December 1849.) 
Indeed, that is why Carlyle dubbed 
economics, which was premised on 
free labor, “the dismal science.”

Mill wrote an anonymous re-
sponse (“The Negro Question”) in 
the following issue. He protested 
Carlyle’s suggestion that blacks 
were meant to serve white people. 
Then, as I have written previously 
(http://bit.ly/1jW37Uo),

Mill … turned to “the gospel 
of work,” praised by Carlyle, 
“which, to my mind, justly de-
serves the name of a cant.” He 
attacked the idea that work is 
an end in itself, rather than 
merely a means. “While we 
talk only of work, and not of 
its object, we are far from the 
root of the matter; or, if it may 
be called the root, it is a root 
without flower or fruit.… In 
opposition to the ‘gospel of 
work,’ I would assert the gos-
pel of leisure, and maintain 
that human beings cannot rise 
to the finer attributes of their 
nature compatibly with a life 
filled with labor … the ex-
hausting, stiffening, stupefy-
ing toil of many kinds of agri-
cultural and manufacturing 
laborers. To reduce very great-
ly the quantity of work re-
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quired to carry on existence is 
as needful as to distribute it 
more equally; and the prog-
ress of science, and the in-
creasing ascendency of justice 
and good sense, tend to this 
result.”

In Mises and Murray Rothbard 
we find similar views: work is to be 
economized. Mises devoted an en-
tire chapter in Socialism to refuting 
the state socialists’ claim that work 
is unpleasant only because of the 
market economy, and that it would 
be blissful if private property were 
abolished and the market were  
replaced with state central plan-
ning. Under any system, Mises 
wrote, labor may afford a small 
(and insignificant, he thought) 
measure of direct satisfaction, but 
that soon passes. Yet people must 
keep working to obtain its indirect 
satisfactions, the goods it enables 
them to buy.

“Be happy in your work.”

Mises may overstate his case 
here, as did his mentor, Carl 
Menger, in the other direction (in 
1871, mind you): “The occupations 
of by far the great majority of men 
afford enjoyment, are thus them-
selves true satisfactions of needs, 
and would be practiced, although 

perhaps in smaller measure or in a 
modified manner, even if men were 
not forced by lack of means to exert 
their powers.”

Mises mocked the state social-
ists by putting scare quotes around 
the words joy of labor, asking, “If 
work gives satisfaction per se why is 
the worker paid? Why does he not 
reward the employer for the plea-
sure which the employer gives him 
by allowing him to work?”

Mises mocked the state socialists 
by putting scare quotes around 

the words joy of labor.

What people often take for the 
“joy of labor,” he said, was actually 
the satisfaction of finishing a task, 
the “pleasure in being free of work 
rather than pleasure in the work it-
self.” Mises quoted the medieval 
monks who appended to the manu-
script copies they had just painstak-
ingly produced, “Laus tibi sit 
Christe, quoniam liber explicit iste” 
(which he translated inexactly as 
“Praise the Lord because the work 
is completed”).

For Rothbard, leisure is a “desir-
able good,” a consumer good, which 
people will forgo only if at the mar-
gin the fruits of a unit of labor un-
dertaken are preferred to the satis-
faction that a unit of leisure would 
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afford. Rothbard acknowledged that 
labor can be satisfying and wrote,

In cases where the labor itself 
provides positive satisfactions, 
however, these are intertwined 
with and cannot be separated 
from the prospect of obtaining 
the final product. Deprived of 
the final product, man will 
consider his labor senseless 
and useless, and the labor itself 
will no longer bring positive 
satisfactions. Those activities 
which are engaged in purely for 
their own sake are not labor but 
are pure play, consumers’ goods 
in themselves. Play, as a con-
sumers’ good, is subject to the 
law of marginal utility as are all 
goods, and the time spent in 
play will be balanced against 
the utility to be derived from 
other obtainable goods. In the 
expenditure of any hour of la-
bor, therefore, man weighs the 
disutility of the labor involved 
(including the leisure forgone 
plus any dissatisfaction stem-
ming from the work itself) 
against the utility of the contri-
bution he will make in that 
hour to the production of de-
sired goods (including future 

goods and any pleasure in the 
work itself), i.e., with the value 
of his marginal product. [Em-
phasis added.]

Rothbard’s mentor, Mises, made 
a fundamental point about human 
action when he wrote, “Even if la-
bor were a pure pleasure it would 
have to be used economically, since 
human life is limited in time, and 
human energy is not inexhaustible.”

That being the case, I will re-
serve further thoughts on work for 
another time. Meanwhile, Laus tibi 
sit Christe, quoniam liber explicit 
iste!

Sheldon Richman is vice president 
of The Future of Freedom Founda-
tion, editor of Future of Freedom, 
and author of Tethered Citizens: 
Time to Repeal the Welfare State and 
two other books published by FFF. 
Visit his blog, “Free Association,” at 
www.sheldonrichman.com.

NEXT MONTH: 
“The Middle East Harvests  

Bitter Imperialist Fruit”  
by Sheldon Richman
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America’s Cluster- 
Bomb Congress
by James Bovard

Tens of thousands of Ameri-
cans have been bushwhacked 
by a single arcane sentence 

in a 673-page law Congress enacted 
six years ago. The IRS is seizing both 
federal and state tax refunds for in-
dividuals whom the Social Security 
Administration accuses of having 
received excessive benefits years 
ago. But the government often has 
zero evidence of the overpayments, 
and the feds have sought to hold 
people liable for the alleged debts of 
their long-dead parents. 

The Food, Conservation, and 
Energy Act of 2008 contained more 
than 275,000 words shoveling out 
benefits far and wide. But the hub-
bub this year arises from a single 
sentence in Section 14219: “Not-
withstanding any other provision of 
law, regulation, or administrative 

limitation, no limitation on the pe-
riod within which an offset may be 
initiated or taken pursuant to this 
section shall be effective.” 

Before that law, federal agencies 
had a ten-year statute of limitation 
for collecting debts alleged to be due 
them. 

Thanks to that 2008 farm bill, 
the IRS is hammering taxpayers for 
the Social Security benefits their 
deceased parents received in the 
1970s or earlier. The Washington 
Post noted in April, “Since the drive 
to collect on very old debts began in 
2011, the Treasury Department has 
collected $424 million in debts that 
were more than 10 years old.” 

This scandal has been brewing 
but only recently showed up on the 
Beltway radar. Last year a report by 
NBC Channel 5 Chicago noted 
that, thanks to that 2008 provision, 
“anyone overpaid by a federal agen-
cy, at any time in their life, can now 
be tracked down and put on the 
hook for debts that are decades old.”

No one in Congress would take 
credit or blame for crafting that 
sentence in the 2008 farm bill. It is 
still unclear who authored that pro-
vision (which may have been in-
serted into the bill at the behest of 
some federal agency). 

In many cases, agencies have 
zero evidence that people were ac-
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tually overpaid. But all they need do 
is make the assertion and the IRS 
will redirect people’s tax refunds 
into the Treasury’s coffers. CNBC 
noted that the seizure-notification 
“letters the government sends to 
unsuspecting taxpayers are fright-
ening, use accusatory language, and 
include other financial threats.” 

Social Security exploited that 
2008 provision to target 400,000 
taxpayers who it claimed “collec-
tively owe $714 million on debts 
more than 10 years old.” In many 
cases, Social Security had the IRS 
seize tax refunds from people 
whose parents had died decades 
ago. For alleged debts of deceased 
parents, “the government doesn’t 
look into exactly who got the over-
payment; the policy is to seek com-
pensation from the oldest sibling 
and work down through the family 
until the debt is paid,” the Post not-
ed. Similar methods are favored by 
loan sharks, but automatically seiz-
ing tax refunds means the govern-
ment doesn’t need to break thumbs 
to snare money. Streamlined ad-
ministrative procedures prevent 
embarrassing photo ops of G-men 
fleecing their targets. 

Social Security began paying 
out benefits in 1940, so there is 
nothing to prevent the government 
from expanding its grab to include 

alleged overpayments to people’s 
grandparents. Perhaps the Interior 
Department could arrange for the 
IRS to begin seizing tax refunds of 
persons whose great-great-grand-
parents are thought to have seized 
more than the permitted 160 acres 
of land in the great Oklahoma Land 
Rush of 1893. 

Social Security had the IRS seize 
tax refunds from people whose 
parents had died decades ago.

After the Post splayed that story 
on its front page, acting Social Se-
curity Commissioner Carolyn Col-
vin announced that the agency 
would cease having the IRS confis-
cate tax refunds for alleged over-
payments more than 10 years old, 
“pending a thorough review of our 
responsibility and discretion under 
the current law.” But even alleged 
debts that are eight or nine years old 
can be nightmares to disprove when 
people are blindsided by Uncle 
Sam. Colvin also declared, “If any 
Social Security beneficiary believes 
they have been incorrectly assessed 
with an overpayment under this 
program, I encourage them to re-
quest an explanation or seek op-
tions to resolve the overpayment.” It 
was supposed to be comforting to 
people that they were permitted to 
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“request an explanation.” But that is 
scant consolation from an agency 
that had been snubbing for years 
people’s requests for explanations 
on seized tax refunds 

The Post effectively declared 
victory after Colvin’s announce-
ment and after the primary victim 
in its article — federal employee 
Mary Grice — received a refund of 
her seized tax refund. But the plun-
dering continued fast and furious. 
A week after Tax Day, the feds 
seized a $33 refund owed to a Navy 
employee living in Maryland be-
cause of an alleged overpayment to 
his father, who died in 1985. One 
lawyer lamented, “It’s really very 
sad: The class of people affected by 
this policy can be defined as people 
who lost a parent at an early age.”

It is unlikely that Congress will 
repeal the 2008 sentence that 
granted federal agencies vast 

power over Americans.

A Social Security spokeswoman 
told the Post, “We believe that the 
overpayments of the individuals re-
ceiving notices in the last few days 
had already been referred to Trea-
sury, were already in the pipeline 
for processing, and the processing 
of those cases could not be stopped.” 
The processing will presumably 

stop after Social Security comman-
deers all the money it wants. The 
agency also made clear that it was 
not abandoning seizures: “While 
referral of cases [more than 10 years 
old] to Treasury have [sic] been 
halted, there has been no change in 
policy pending the agency’s review.” 
Rep. Vern Buchanan (R-Fla.) re-
sponded to the uproar by propos-
ing the SPIT (Stop Punishing Inno-
cent Taxpayers) Act. 

The debtors’ prison

It was predictable that nullifying 
the statute of limitations on govern-
ment debt collection would lead to 
gross abuses of American citizens. 
Similar outrages have occurred 
with federal environmental en-
forcement against wetland owners, 
with asset-forfeiture proceedings 
against innocent property owners, 
and against small businesses tar-
geted to help IRS agents fill their 
quota of seizures and levies. Unfor-
tunately, most congressmen don’t 
give a damn about any injustice that 
profits the federal government. Sev-
eral senators condemned the Social 
Security Administration for snatch-
ing the tax refunds of sons and 
daughters to settle ancient alleged 
debts of their parents. But once the 
media spotlight shifts, it is unlikely 
that Congress will repeal the 2008 



Future of Freedom 17 August 2014

James Bovard

sentence that granted federal agen-
cies vast power over Americans. 

The controversy over the tax-
refund seizures is another example 
of our dysfunctional Attention Def-
icit Democracy. Congress routinely 
enacts massive laws that are neither 
read nor understood by the vast 
majority of House and Senate 
members. Last January Rep. Earl 
Blumenauer (D-Ore.) declared that 
“nobody” read the 1,528-page tril-
lion-dollar spending bill that Con-
gress enacted. How long will it take 
for Americans to learn of the all the 
surprises included in the 959-page 
farm bill Congress enacted in Feb-
ruary? It took less than two months 
before farm-state House and Senate 
members were indignant about 
how the law was being interpreted 
and evaded. Ignorance of the law is 
an excuse only for the members of 
Congress who voted for the law.

For them, reckless legislating is 
a lifestyle, not a crime. Members of 
Congress will object that it is unrea-
sonable or unfair to expect them to 
read or understand everything they 
vote on. But if they cannot be ex-
pected to know what they are do-
ing, that proves they are doing too 
much, that their political power ex-
ceeds their mental grasp. Once they 
are routinely voting on things they 
have not read and do not under-

stand, we are left with a blind trust 
in their good characters, or in the 
good intentions of whoever is pull-
ing the strings behind the scenes or 
whichever lobby is actually writing 
the bills. 

Members of Congress will object 
that it is unreasonable or unfair 

to expect them to read or 
understand everything they vote on.

The massive bills that Congress 
routinely enacts nowadays often re-
semble legislative cluster bombs. A 
cluster bomb scatters hundreds of 
small bomblets across a wide land-
scape. The bomblets can lie dor-
mant in the landscape for years 
waiting to kill or maim children or 
anyone else who takes an unlucky 
step nearby. 

Similarly, arcane provisions in 
legislation can suddenly explode 
under people peacefully going 
about their daily routine in every 
nook and cranny in the nation. The 
victims are shocked to see their 
lives disrupted by senseless decrees 
that no one seemed to notice when 
a law was enacted. The worst cases 
will spawn a brief flurry of news 
coverage after which the media and 
Congress will return to champion-
ing new laws to protect people 
against themselves. 
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The reckless seizure of tax re-
funds based on the puniest pretexts 
is a harbinger of how the feds will 
enforce Obamacare penalties for 
individuals without federally ap-
proved health-insurance policies. 
Their tax refunds will be preemp-
tively commandeered. The burden 
will be on the citizen to hire a law-
yer and fight the feds in their own 
courts to get due process. Good 
luck, chumps!

“Freedom under the law” in-
creasingly means freedom to be 
fleeced by federal agencies. 

The nullification of the statute 
of limitations on federal debt col-
lection is a step towards turning the 
nation into a giant debtors’ prison 
to serve politicians and bureaucrats. 

And there is seemingly no way to 
exact retribution on the legislators 
whose negligence spawns injustices 
far and wide. 

James Bovard serves as policy advis-
er to The Future of Freedom Founda-
tion and is the author of a new ebook 
memoir, Public Policy Hooligan, as 
well as Attention Deficit Democracy 
and eight other books.

NEXT MONTH: 
“Freedom Lost in Obama’s  

Secrecy-Censorship Crossfire”  
by James Bovard

Poverty in a society is overcome by productivity, 
and in no other way. There is no political alchemy 
which can transmute diminished production into 
increased consumption.

—  John Chamberlain
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Due Process versus 
Secret Courts
by Wendy McElroy

Due process is a set of legal 
requirements that protect 
the individual against 

abuse by the state. Examples are a 
person’s right to be notified of court 
proceedings in which he is involved 
and the right against self-incrimi-
nation. Due process is woven into 
the fabric of American society 
through both the Constitution and 
legal precedent.

Few practices are as damag-
ing to due process as secret courts 
and secret law. From the abuses 
of the Spanish Inquisition to the 
English Star Chamber, historians 
have detailed how individual 
rights decline as state secrecy ris-
es. This relationship can be ex-
plained in various ways. One of 
them is with reference to knowl-
edge and power.

Why secrecy empowers the state  
“[A] people who mean to be 

their own governors, must arm 
themselves with the power which 
knowledge gives,” James Madison 
wrote.

Knowledge is power. That’s why 
an individual’s right to close his 
front door behind him — that is, 
the right to privacy — is a crucial 
defense against state intrusion. Pri-
vacy protects an individual’s power 
over his own life because it restricts 
the ability of others to know about 
him without his cooperation.  

In terms of freedom, the ideal 
state is one that exists only to pro-
tect the person and property of in-
dividuals. Its operations need to be 
transparent so that individuals and 
society can judge its propriety and 
efficiency. That is especially true in 
the rendering of justice because it is 
an area defined by conflict and the 
penalties enacted can be severe. 
When transparency is present, the 
courts are reluctant to be blatantly 
unjust; when proceedings are open, 
defendants can appeal a ruling to 
another court or to public opinion.

When a court becomes secret, 
however, it claims the power that 
comes from controlling knowledge. 
Transparency can be properly 
breached, of course, if the defen-
dants themselves agree to do so — 
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perhaps to protect a child’s identity. 
But transparency cannot be prop-
erly breached in the interests of the 
court. Why? Because the proper 
purpose of a court is to serve indi-
viduals by delivering justice, not to 
serve itself. If a court’s operations 
are unseen, then they are also un-
checked. And traditional safe-
guards, such as accessible tran-
scripts that allow avenues of appeal, 
are absent.  

A current debate on a secret court

The Foreign Intelligence Sur-
veillance Act of 1978 (FISA) estab-
lished legal procedures for the  
surveillance and collection of infor-
mation on foreign powers, includ-
ing the surveillance of Americans 
who may be in contact with them. 
FISA prescribes when and how 
Americans suspected of espionage 
or terrorism can be wiretapped or 
the electronic equivalent thereof. It 
also permits the issuance of war-
rants for physical searches.

The stated purpose of the act 
was to restrain law enforcement 
agencies such as the National Secu-
rity Agency (NSA) from conduct-
ing domestic surveillance without a 
warrant from a judge. The act was a 
response to the exposure of wide-
spread spying on political oppo-
nents by the Nixon administration.  

Without warrants to document 
“probable cause,” that spying was 
considered to be a violation of the 
Fourth Amendment’s ban on un-
reasonable search and seizure. Thus 
FISA created oversight. To legally 
conduct domestic surveillance, a 
law-enforcement agency needed to 
receive a warrant from the Foreign 
Intelligence Surveillance Court 
(FISC), which consists of 11 judges 
appointed by the U.S. chief justice; 
only one judge’s approval is re-
quired.

The proper purpose of a court  
is to serve individuals  

by delivering justice, not  
to serve itself.

The FISC is a secret court. Its 
hearings are ex parte, which means 
they occur in the absence of the tar-
geted individual and without notifi-
cation to him; the ex parte aspect 
also places the FISC outside con-
gressional oversight. Records of 
FISC hearings are classified; they 
are rarely made public and, if re-
ports are released, they are in re-
dacted form. The Department of 
Justice can appeal the denial of a 
warrant to the U.S. Foreign Intelli-
gence Surveillance Court of Review 
(FISCR), which is a three-judge 
panel appointed by the head of the 
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DOJ himself. Denials happen so 
rarely, however, that the FISCR first 
met in 2002, 24 years after its for-
mation. Until then, the FISC had 
not denied a single surveillance re-
quest. Indeed, the first denial did 
not come as the result of a warrant 
but because the DOJ requested ap-
proval of a secret regulation to let its 
prosecutors work with counterin-
telligence agents from the FBI.

Criticism of the FISC has grown 
in concert with public awareness of 
the extraordinary extent to which 
the NSA has been monitoring the 
communications of ordinary Amer-
icans. The increase in surveillance 
was partly due to a 2011 ruling by 
an FISC judge who eliminated a 
ban on domestic intelligence gath-
ering. The Washington Post (Sept. 7, 
2013) stated, “The Obama adminis-
tration secretly won permission 
from a surveillance court in 2011 to 
reverse restrictions on the National 
Security Agency’s use of intercepted 
phone calls and e-mails, permitting 
the agency to search deliberately for 
Americans’ communications in its 
massive databases....” In short, the 
searches no longer required war-
rants.

Backlash is also coming from 
tech and social-media companies 
that have been ordered to facilitate 
NSA surveillance orders. For ex-

ample, in June 2013, Google peti-
tioned the FISC for permission to  
release NSA requests for informa-
tion about its users. Google needed 
permission because the warrants it 
received were served in conjunction 
with a gag order. Other media gi-
ants that received FISC warrants 
and gag orders include Yahoo, 
Twitter,  Facebook, and Microsoft.

“We have reams of secret laws 
for our secret intelligence 

agencies, interpreted by a secret 
court that hands down secret 

rulings.”

In a Bloomberg article (June 12, 
2013) entitled “Stop the Official Lies 
by Revealing Secret Court Rulings,” 
Tim Wiener captured the spirit of 
backlash. It opened, “The U.S. has 
forsworn secret prisons. But we have 
reams of secret laws for our secret 
intelligence agencies, interpreted by 
a secret court that hands down se-
cret rulings.” Weiner concluded, 
“The time is ripe to declassify the 
rulings, enough to reassure us that 
the rule of law remains in the realm 
of government eavesdropping.”

The FISC is a cautionary tale. 
Even if the court’s origin is rooted 
in an attempt to protect an individ-
ual’s right to due process, critics 
claim its secrecy doomed that at-
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tempt and produced the opposite. 
A more general issue is, what role 
does secrecy play in justice and due 
process? History provides an an-
swer that has particular relevance 
to the United States because its  
influence is reflected in the Consti-
tution forged by the Founding 
Framers.

The Star Chamber becomes a negative 
role model

When a court is called a “Star 
Chamber,” the term refers to the 
court’s secretive nature and abuse of 
individual rights. It is way to call the 
court illegitimate.  

The Star Chamber was an Eng-
lish court that emerged in the mid 
15th century from the king’s privy 
council but included outside au-
thorities. It was named for the pat-
tern painted on the ceiling of the 
room in which it met at Westmin-
ster Palace. In 1487, under the Tu-
dor king Henry VII, a seven-man 
court was authorized to handle 
cases that the lower courts of com-
mon law and equity would not or 
could not handle. Some cases con-
cerned wealthy and powerful peo-
ple whom the lower courts simply 
would not punish; the Star Cham-
ber became a court of appeal for 
those cases. Later, the Star Cham-
ber dealt with state security and 

other matters that were beyond the 
jurisdiction of the lower courts. 

The Star Chamber’s procedure 
was generally triggered by a peti-
tion or information presented to 
the court; depositions were taken; 
the accused was questioned under 
oath and confessions were often 
elicited through torture. The judges 
could not impose the death penalty 
but, otherwise, they enjoyed almost 
arbitrary discretion in meting out 
punishments, including life impris-
onment. Short of a royal pardon, no 
appeal was possible. Under Henry 
VIII, the Star Chamber’s jurisdic-
tion expanded and it became a po-
litical weapon wielded against the 
king’s enemies. It remained popu-
lar, however, because it was seen as 
an efficient keeper of public peace 
and a recourse for crimes commit-
ted by the powerful.

A more general issue is, what 
role does secrecy play in justice 

and due process?

Scholars differ in describing the 
Star Chamber as both public and 
secret during the Tudor period. In 
its early days, the court seems to 
have been something of a mixture, 
although heavily weighted toward 
secrecy. In an article entitled 
“Council, Star Chamber, and Privy 
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Council under the Tudors” in The 
English Historical Review (Oxford 
Journals, 1922), A.F. Pollard ex-
plained, “There was the large room 
generally indicated by the words 
star chamber when used alone; 
there was the inner star chamber; 
and there was a 3rd room on the 
east side overlooking the river, in 
which suitors could wait and distin-
guished visitors ... could watch the 
course of proceedings.” At times, 
therefore, a few people could wit-
ness some of the procedures. Nev-
ertheless, witnesses were questioned 
privately and without cross-exami-
nation. No appeal mechanism ex-
isted and the proceedings were not 
available to the public.

The Star Chamber fell into no-
torious disrepute during the reign 
of the House of Stuart, especially 
the second Stuart ruler, Charles I, 
who believed in the divine right of 
kings. Charles was especially vin-
dictive toward the rebellious Puri-
tans. The Puritans were a group of 
Protestants who preached strict re-
ligious discipline and sought to 
simplify the existing rituals and 
teachings of the Anglican church. 
They were extremely vocal in their 
criticism of Charles who they be-
lieved was moving England toward 
Roman Catholicism. The Puritans 
were also a rising power in both so-

ciety and politics; many were 
wealthy merchants and land own-
ers who assumed positions in Par-
liament. Charles and Parliament 
clashed.  

No appeal mechanism existed and 
the proceedings were not 

available to the public.

In 1629 Charles adjourned Par-
liament and ruled without it for the 
next 11 years. A now entirely se-
questered Star Chamber became a 
parliamentary substitute through 
which Charles enforced a flood of 
royal proclamations and punished 
his enemies. The court became hat-
ed for its persecution of nobles and 
religious dissenters, especially the 
Puritans. The dissenters were often 
prominent gentlemen and respect-
ed scholars whose brutal treatment 
could not be hidden even if the pro-
ceedings were secret. As details 
emerged, public outrage grew. One 
of the Star Chamber’s most de-
spised weapons was the ex officio 
oath; individuals who were sum-
moned had to swear to answer 
questions truthfully. The Puritans 
viewed oaths with great seriousness 
because breaking one was an of-
fense against God. The ex officio 
oath was a Catch-22 for the Puritan. 
If he refused the oath, he could be 
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held in contempt and jailed indefi-
nitely. If he took the oath, he could 
be asked incriminating questions. 
Simply being summoned was a 
prison sentence for every Puritan, 
depending on the court’s discretion.

The Puritans were extremely in-
fluential in discrediting the Star 
Chamber and establishing what 
later became the due-process right 
against self-incrimination as em-
bedded in the Fifth Amendment to 
the U.S. Constitution.

In 1640 Charles was forced to 
assemble Parliament to pass finance 
bills for his campaigns in war. One 
of the first acts of Parliament was to 
abolish the hated Star Chamber. 
The secret court lived on only as a 
pejorative term.

But the Star Chamber of Charles 
deeply affected the colonies in 
America. After all, the secret court 
had been instrumental in inspiring 
prominent Puritans to flee England 
in search of a new world in which to 
practice their religion.

America grows in the Star Chamber’s 
shadow

The Pilgrims (who were largely 
Puritans) landed in the New World 
in 1620. They formed the Plymouth 
Colony in what later became Mas-
sachusetts. Despite a bleak start, the 
colony took hold and proved to Pu-

ritans still in England that coloniza-
tion of the New World was feasible. 
History calls it the “Great Migra-
tion.” The migration of Puritans 
from England (circa 1620–40) 
spiked after Charles I adjourned 
Parliament. In the 1630s, an estimat-
ed 20,000 people migrated to New 
England, many of them Puritans.

The Puritans were extremely 
influential in discrediting the 

Star Chamber.

In her book The Right to a Speedy 
and Public Trial: A Reference Guide 
to the United States Constitution, 
constitutional law scholar Susan N. 
Herman explained, “While colonists 
did not generally enjoy all of the oth-
er rights later codified in the Sixth 
Amendment, like the right to coun-
sel or the right to call witnesses, the 
customary public trial before a jury 
was considered a very fair proceed-
ing for its time.”

The American revolutionaries 
who broke away from England in 
1776 drew upon their roots, to 
which they added the subtleties of 
due process. For example, in 1761 
attorney James Otis Jr. passionately 
argued a case for hours before the 
Massachusetts superior court. It in-
volved a legal instrument called a 
“writ of assistance” that often served 
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as a general search warrant with no 
expiration. Otis pleaded with the 
court to “demolish this monster of 
oppression, and tear into rags this 
remnant of Star Chamber Tyranny.” 
He argued for fundamental law that 
was superior to government by 
men. Young radicals in the audi-
ence,  including Samuel Adams, 
were mesmerized and immediately 
adopted Otis as a leader. The radi-
cals became one of the core groups 
around which the American Revo-
lution materialized.

Elbridge Gerry believed a 
“tribunal without juries” would 
result in “a Star Chamber as to 

civil cases.”

During the Constitutional Con-
vention of 1787, references to the 
Star Chamber were voiced. For ex-
ample, the original version con-
tained no provision for a right of 
jury trial in civil cases. According to 
the papers of James Madison, which 
are the best record of the Conven-
tion’s proceedings, Elbridge Gerry 
refused to sign because he believed 
a “tribunal without juries” would 
result in “a Star Chamber as to civil 
cases.”

In the ratification debates that 
raged in individual states thereafter, 
the Star Chamber was also invoked. 

Later, in protest of the Adams ad-
ministration’s Alien and Sedition 
Acts, the Resolutions of Virginia 
and Kentucky, written by James 
Madison and Thomas Jefferson, 
quote the famous English jurist 
William Blackstone on the destruc-
tive impact of the Star Chamber on 
freedom. Over and over, the secre-
tive court was invoked as a symbol 
of what should be avoided. Strong 
protections were erected against it 
within the Constitution. They in-
cluded:      

A tripartite division of power. 
The Star Chamber was a system of 
justice administered by the execu-
tive as a means to impose law. In 
The Federalist Papers, Madison 
wrote, “[The] accumulation of all 
powers, legislative, executive and 
judiciary, in the same hands, 
whether of one, a few or many, and 
whether hereditary, self appointive, 
or elective, may justly be pro-
nounced the very definition of tyr-
anny.” To prevent centralized pow-
er, the Constitution provided for a 
tripartite structure in which the leg-
islative, judicial, and executive 
branches were independent. Each 
branch functioned as a check on the 
power of the others. As Jefferson 
commented, “The Constitution has 
erected no such single tribunal [as a 
star chamber], knowing that to 
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whatever hands confided, with the 
corruptions of time and party, its 
members would become despots. It 
has more wisely made all the de-
partments co-equal and co-sover-
eign within themselves.”

The most dramatic influence of 
the Star Chamber, however, was on 
the Bill of Rights, which was miss-
ing from the original Constitution 
and was added after some of the 
ratifiers demanded it.

The most dramatic influence of 
the Star Chamber was on  

the Bill of Rights.

The Fourth Amendment. This 
amendment spelled out the people’s 
right “against unreasonable search-
ers and seizures”; it required war-
rants to be issued only “upon prob-
able cause” and with specific 
descriptions of “the place to be 
searched, and the persons or things 
to be seized.” This was a reaction to 
the general and open-ended “writs 
of assistance,” which Otis had de-
nounced as a “remnant of Star 
Chamber Tyranny.”  

The Fifth Amendment. This 
amendment provided in part, “No 
person shall be held to answer for  
a capital, or otherwise infamous 
crime, unless on a presentment or 
indictment of a Grand Jury.” No one 

could be tried twice for the same 
crime or be forced to testify against 
himself. No one should “be de-
prived of life, liberty, or property, 
without due process of law....” The 
prohibition against self-incrimina-
tion was a response to the ex officio 
oath administered by the Star 
Chamber. In Pennsylvania v. Muniz 
(1990), the U.S. Supreme Court de-
clared its “unwillingness to subject 
those suspected of crime to the  
cruel trilemma of self-accusation, 
perjury, or contempt, that defined 
the operation of the Star Chamber, 
wherein suspects were forced to 
choose between revealing incrimi-
nating private thoughts and forsak-
ing their oath by committing per-
jury.” The insistence upon “due 
process of law,” which includes no-
tice, was a response to the ex parte 
of secret courts by which a person 
could be subjected to adjudication 
without his knowledge.

The Sixth Amendment. This 
Amendment gives specific due- 
process rights to a person who is 
criminally accused. He “shall enjoy 
the right to a speedy and public tri-
al, by an impartial jury.”  He shall 
“be informed of the nature and 
cause of the accusation; to be con-
fronted with the witnesses against 
him; to have compulsory process 
for obtaining witnesses in his favor, 
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and to have the Assistance of Coun-
sel for this defense.” (The ability to 
compel testimony is lamentable 
and runs counter to the right to si-
lence that is claimed by the crimi-
nally accused defendant himself.)

The Seventh Amendment. This 
Amendment addressed Gerry’s con-
cern. Civil cases in controversies that 
“exceed twenty dollars” should pre-
serve “the right of trial by jury.”

The Eighth Amendment. This 
Amendment states, “Excessive bail 
shall not be required, nor excessive 
fines imposed, nor cruel and un-
usual punishments inflicted.” This 
is sometimes called the “Propor-
tionality Requirement.” It protects 
against the arbitrary punishment 
inflicted by the Star Chamber at its 
sole discretion. During the ratifica-
tion debates, Patrick Henry high-
lighted the need for proportionality 
in order to prevent the establish-
ment of federal courts of “criminal 
equity” — a reference to the Star 
Chamber.

A deep and reasonable fear of 
secret courts runs through Anglo-
American history.  Where there is 
secrecy, there is little accountability 
and great scope for abuse. A rebel-
lious Parliament outlawed the Star 
Chamber in the 17th century; re-
bellious Americans embedded pro-
tections against it in the very struc-
ture of their new nation. The 
transparency and attending ac-
countability of courts may be the 
single greatest protection of the in-
dividual rights expressed by the Bill 
of Rights. Secret courts, like secret 
police, have been a hallmark of ty-
rannical rule.

The conflict between the FISC 
and the Bill of Rights cannot be re-
solved. State secrecy is anathema to 
the very structure of the United 
States.

Wendy McElroy is a fellow of the In-
dependent Institute and the author 
of The Art of Being Free.
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The Poverty of Top- 
Down Anti-Poverty  
Efforts
by David D’Amato
The Idealist: Jeffrey Sachs and the 
Quest to End Poverty by Nina Munk 
(Doubleday 2012), 272 pages.

In the idealist, the system-build-
ing visionary, there is a certain 
natural attractiveness, a gravita-

tional pull centered on the strength 
of his convictions. We desire to be a 
part of his crusade, or at least to 
root it on, because we admire the 
stalwart heroism we think we see in 
the attempt to change society and 
help people against all odds. The 
“leave the world alone” watchwords 
of the libertarian are, in contrast, 

rather less glamorous, less capable 
of inspiring the support of the so-
cially conscious. 

In Nina Munk’s book The Ideal-
ist, we find the story of Harvard 
professor Jeffrey Sachs, a charis-
matic economist extraordinaire 
who, in Munk’s words, “never fails 
to inspire.” Munk, a business and 
financial journalist who has worked 
at Fortune and Forbes, followed 
Sachs as he launched his Millenni-
um Villages Project, a “hugely am-
bitious social and economic experi-
ment” based on his vision of a world 
without extreme poverty. Having 
observed first-hand the horrors of 
extreme poverty — and having 
crunched the numbers himself — 
Sachs became convinced that he 
could “bend history” and, with a 
relatively small private investment, 
design a repeatable plan for lifting 
poor countries up and out of pov-
erty. The result is a dramatic show 
of the power of culture and ideas, 
and the comparative feebleness of, 
as the saying goes, our best-laid 
plans. In her interview with Econ-
Talk’s Russ Roberts, Munk de-
scribes the Millennium Villages 
Project as a “rambling runaway 
train,” its many twists and turns re-
sulting in a “terrible black comedy” 
of unintended consequences and 
bureaucratic holdups. But Munk’s 
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account is not bereft of admiration 
for Sachs, for his believer’s zeal and 
his focus. Rather it is mindful of the 
important difference between gen-
uine development and charity. A 
remarkable naivete and, less chari-
tably, arrogance characterize Sachs 
and his grandiose plans, yet their 
sincerity is impossible to impugn. 
For free marketers, the lessons con-
tained in the story Munk weaves 
will prove depressingly familiar. 
(See the Munk interview here: http:// 
bit.ly/1jWfYWX. Roberts gave Sachs 
a chance to respond here: http://bit.
ly/1jWgowo.)

Libertarianism itself eschews 
social visioning; its fundamental 
principles esteem spontaneity as 
among the most powerful and ef-
fective forces for good, with many 
of its most central critiques con-
tending that this spontaneity is 
lamentably undervalued both by 
contemporary politics and social 
theorists. The Idealist shows us the 
lack of faith among society’s elites 
in the kind of progress and order 
that result from the voluntary, un-
premeditated arrangements of free 
individuals. Experts, philanthro-
pists, politicians, and bureaucrats 
are regarded as simply knowing 
better, possessing superior infor-
mation and judgment, ready to mo-
bilize resources in a way that the 

poor and ignorant — those who 
supposedly beg to be helped — can-
not hope to match. Hubris and ar-
rogance trivialize the important 
role of moral systems, historical re-
alities, and cultural tendencies that 
are nowhere codified and are every-
where largely unquantifiable. As-
sumptions that Western intellectu-
als make about what those in “the 
developing world” ought to want 
mistakenly abstract real people out 
of the predicate conditions that 
have defined their lives.

The Idealist demonstrates that 
misconceived paternalism may 

come in the shape not only of pure 
government action, but also of 

ostensibly private philanthropy.

This is Hayek’s fatal conceit 
made tangible on the level of social 
engineering. Regardless of the re-
sources at our command or the 
quality of our ideas, it is, in Hayek’s 
words, “logically impossible” to, for 
example, reconstruct Somalia in 
the image of the West. The Idealist is 
instructive for libertarians insofar 
as it demonstrates that miscon-
ceived paternalism may come in the 
shape not only of pure government 
action, but also of ostensibly private 
philanthropy, among others. Skep-
ticism and even cynicism toward 
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the efforts of foreign scholars and 
do-gooders are thus not merely 
jaundiced naysaying; instead they 
are more often than not justified by 
the nature of the case, by the ines-
capable fact that we don’t know bet-
ter — that notions of such concepts 
as progress, development, and 
prosperity are not readily transfer-
able between cultures. Just as one 
cannot legislate cultural and histor-
ical differences out of existence, 
neither can one donate or volunteer 
them away. 

The need for principle

The libertarian suspicion con-
cerning reformism and the pros-
pects of the political process grows 
out of the insight that an under-
standing of liberty is a necessary 
precondition of a libertarian soci-
ety. As articulated by Benjamin 
Tucker, a free society “means some-
thing more than the possession of 
liberty”; rather it is “defined as the 
possession of liberty by libertarians, 
— that is by those who know what 
liberty means.” Efforts to create a 
free society, Tucker knew, would 
prove fruitless and futile unless pre-
ceded by and built on a foundation-
al comprehension of the value and 
significance of freedom.

Such comprehension, to the ex-
tent that it has taken hold, has been 

the result not of deliberate designs, 
but of the slow evolution of ideas. 
So while libertarians such as Tucker 
actually shared Sachs’s view that the 
problem of systematic, extreme 
poverty is neither unavoidable nor 
insurmountable, he also appreciat-
ed the less obvious truths implied 
by poverty’s man-made, political 
character; if poverty is not simply 
the natural result of economic law 
— if indeed at this point in history 
it is a creation of class legislation 
and politics — then no amount of 
planned reformism can destroy it. 
Instead only economic activity 
completely free from coercive con-
trol can end poverty. And that dis-
solution of the malignant link be-
tween the political and the 
economic must take root in indi-
vidual minds before it can culmi-
nate in genuine societal change. 

An understanding of liberty is a 
necessary precondition of a 

libertarian society.

In a passage illustrative of the 
inevitable pitfalls of top-down 
schemes for development, Munk 
describes the working relationship 
between the Millennium Project’s 
local team in East Africa and man-
agement back in New York. The lo-
cal team, Munk writes, “started to 
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bad-mouth the executives in New 
York. Sachs and his deputy, John 
McArthur, were ‘imperial’ and ‘ar-
rogant.’ ‘They ask no questions, 
they solicit no information,’ said 
one frustrated manager when I 
passed through Nairobi. ‘It’s just 
one long monologue from New 
York — orders given to be executed 
by us. They are utterly out of touch 
with what is actually going on.’” Un-
der the banner of philanthropy and 
“the end of poverty,” Sachs and his 
project brought a command-and- 
control economy to people who 
neither understood nor wanted it.

Sachs and his project brought a 
command-and-control economy to 

people who neither understood 
nor wanted it.

While, as Munk relays, Sachs is 
known for having brought market 
reforms to post-Soviet Poland 
through what came to be called 
“shock therapy,” his preferred polit-
ical economy is anything but laissez  
faire. It was Sachs’s work advising 
government officials — rather than 
his scholarly achievements as a 
Harvard academic — that secured 
his reputation as something of a 
hotshot, a celebrity intellectual. 
Sachs’s “shock therapy,” Munk ex-
plains, entailed “huge cuts in gov-

ernment spending, massive layoffs 
of state employees, the end of fixed 
gasoline prices, a complete over-
haul of the tax system, and above 
all, an abrupt shift to a free-market-
based economy.” Given his advice 
along these lines to Bolivia and Po-
land, we might be tempted even to 
glimpse a libertarian bent in Sachs, 
at least an underlying trust in mar-
kets. Addressing the apparent con-
tradiction between “the former Dr. 
Shock [and] the new, humanitarian 
persona,” Munk notes that “Sachs 
himself sees no conflict,” describing 
himself as a “clinical economist.” In 
this capacity, Sachs is, he imagines, 
an “emergency physician” who pre-
scribes economic medicaments on 
the basis of the particularities of the 
diagnosis. His fundamental philos-
ophy, he insists, has remained con-
stant; seeming differences in 
approach are thus attributable to 
the differences between the patients 
and their needs. Poland required 
one treatment, Kenya another. 

Not a thing at all

Whatever his vision of himself, 
Sachs is deeply fascinated by the 
practice of political power and its 
relationship with economic devel-
opment. In a 2009 feature for Time 
magazine, “The Case for Bigger 
Government,” Sachs made explicit 
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his view of the relationship between 
state and economy, a view that 
makes government a “partner ... of 
the private sector.” With the exhor-
tation, “We need more govern-
ment,” Sachs pits his proposals — 
using a familiar bit of sleight of 
hand — against the extreme limited 
government and free market that 
we are thought to have in the Unit-
ed States today. Reading Sachs’s 
hopes for “government to expand 
its share of GDP,” one wonders how 
much more government the United 
States could possibly have. In urg-
ing “a smartly rebalanced partner-
ship between the public and private 
sectors,” Sachs is less visionary trail-
blazer than he is stale, stock 
progressive, a quintessential exam-
ple of the Progressive Era ideas that 
in fact still dominate all of Ameri-
can politics across both parties. 

An economy is continuously 
expanding and contracting, its 
variables countless; indeed, an 

economy is no thing at all.

Advancements in science and 
industry at the end of the 19th cen-
tury led elites and intellectuals to 
believe that an efficient economy 
could be deliberately constructed, 
tailored for rationality, and adjusted 
to avoid the perceived disorder and 

destruction of competition. Cer-
tainly if railways, canals, and steam 
engines could improve efficiency 
and productivity, so too could the 
right authorities lay plans for an op-
timum economic arrangement. But 
an economy (or economic develop-
ment, as the case may be) is a thing 
rather unlike a steam engine, con-
tinuously expanding and contract-
ing, moving and changing, its vari-
ables countless; indeed, an economy 
is no thing at all. To understand it is 
to appreciate that attempts to con-
trol its fluctuations using laws, reg-
ulations, or edicts — i.e., coercive 
authority — is to stunt or destroy 
entirely those of its features that we 
should most desire to preserve. 

Like Sachs, the progressives thus 
misunderstood the science, ration-
ality, and progress that were ostensi-
bly so central to their philosophy; 
their efforts at social and economic 
engineering were not genuinely sci-
entific at all, but were a bastardiza-
tion of science, a misreading of its 
principles. Jeffrey Sachs represents 
just that kind of hubristic delusion, 
the firm belief that social relations, 
economies, governments, etc. can 
and should be crafted and tweaked 
into some ideal, achievable form. 
And of course, these intricate de-
signs must always bear the impri-
matur of scientific expertise, thereby 
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granting the experts — people such 
as Sachs — enormous power.

Nina Munk’s book The Idealist 
offers us a vivid picture of the vain-
gloriousness and conceit of elite 
power, of the fact that economic 
development as we know it is not 
just a matter of dollars and cents, 
but also of culture and ideas. His-
tory, it turns out, is not so easy to 
bend, society not so susceptible to 
being manipulated and molded like 
clay. While progressivism, with its 
symbioses between economic play-
ers and the state, offers plenty of 
populist rhetoric, it in fact harms 
and hobbles the poor wherever we 

find it. Unintended consequences 
reverberate out from every attempt 
at centralized control. The end of 
poverty may come around yet, but 
it won’t be due to the machinations 
or grand plans of colluding elites; 
instead it will be from the adapt-
ability that inheres in a society built 
on the principles of individual sov-
ereignty and free, competitive ex-
change.  

David S. D’Amato is an attorney 
with an LL.M. in international law 
and business.

The history of government limitation of price 
seems to teach one clear lesson; that in attempting 
to ease the burdens of the people in a time of high 
prices by artificially setting a limit to them, the 
people are not relieved but only exchange one set of 
ills for another which is greater.

— Mary G. Lacy
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A Conservative  
Dissents from the 
Corporate Status Quo
by Anthony Gregory

The Great Deformation: The Corrup-
tion of Capitalism in America by Da-
vid A. Stockman, (Public Affairs 
2013), 768 pages.

Most leftist critiques of lib-
ertarianism focus on an 
alleged blind defense of 

corporate power. Indeed, left-liber-
tarian Kevin Carson has helpfully 
criticized the very real problem of 
“vulgar libertarianism,” the work-
ing assumption that current eco-
nomic realities are a product of 
free-market dynamics and there-
fore deserve an emphatic defense. 

In truth, massive wealth accumula-
tion in at least a few conspicuous 
sectors, the plight of workers, and 
growing inequality all flow at least 
in large part from government in-
terventions in behalf of the eco-
nomically powerful, and libertari-
ans err insofar as they ignore this.

On the other hand, the confla-
tion of laissez faire and corporate 
power is at least as common on the 
Left, which often derides libertari-
ans for the sin of “market funda-
mentalism.” The argument some-
times comes that libertarians are 
hypocrites, failing to see how much 
government props up fat-cat bene-
ficiaries, but rarely do progressives 
or so-called liberals follow through 
and argue that real free markets are 
the answer. It seems, to the con-
trary, that many on the Left would 
much prefer the conservative vari-
ants of economic management we 
get from Republican politicians, in-
equality and all, over the unplanned 
results of genuine free enterprise. 

In fact, radical libertarians have 
often argued against corporate 
privileges that much of the Left ig-
nores or even defends. Libertarians 
have for generations drawn atten-
tion to the Federal Reserve’s cozy 
relationship with the banks. We 
have long criticized the distribution 
of wealth arising from unfair land 
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policies. Libertarians provide many 
of the most trenchant critiques of 
patent and licensing privileges, 
which entrench powerful economic 
players. A lot of the economic inter-
ventions that appear egalitarian are 
in fact regressive, but even some of 
the ones that are obviously regres-
sive — sales taxes, occupational per-
mit requirements, eminent domain 
— have long received far more aid 
and comfort among progressives 
than among any kind of libertarians. 

At any rate, we who favor the 
market should rejoice at the sight of 
pro-market critiques of modern 
American capitalism, such as it is. 
One reason is dialectic and histori-
cal — classical liberals traditionally 
championed the economically 
weak against consolidated corpo-
rate power, and much of the reason 
libertarians are associated more 
with the latter lies in historical ac-
cident, the circumstantial alliance 
libertarians made with conserva-
tives against New Deal liberalism in 
the last century. Another reason is 
substantive. Corporate power 
drives state power, and vice versa, 
and misunderstanding that rela-
tionship will not bring us any closer 
to a free society. 

When conservatives, and not just 
libertarians, turn against the corpo-
rate status quo, we can learn a bit 

about public trends in discourse, as 
well as arm ourselves with knowl-
edge gained from those critiques, 
leveled as they are from an unusual 
perspective. A pro-market attack on 
big business is always welcome, and 
when it comes from relatively main-
stream conservatives, and not only 
from radical libertarians such as Car-
son, there are likely to be fresh argu-
ments for libertarians to consider. 

We who favor the market should 
rejoice at the sight of pro-market 

critiques of modern American 
capitalism, such as it is. 

David Stockman was Ronald 
Reagan’s director of the Office of 
Management and Budget. His re-
cent book, The Great Deformation: 
The Corruption of Capitalism in 
America, contains much of value to 
complement the libertarian critique 
of the corporate status quo, while 
remaining within the broader tradi-
tion of conservative thought. The 
book jumps around chronological-
ly, from the 2008 bailouts to the 
Reagan years, from the New Deal to 
the financial shenanigans leading to 
today’s recession. At more than 700 
pages, the volume warrants that the-
matic organization for readability.

Stockman does not believe that 
“greed” alone can explain why the 
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financial markets went haywire in 
2008. He blames “an unprecedented 
aggrandizement of the state and its 
central banking branch,” leading to 
“the vital nerve center of capitalism, 
its money and capital markets,” to 
become “perverted and deformed.” 
The crisis was thus “about the need 
to drastically deflate the Wall Street 
behemoths — that is, dangerous 
and unstable gambling houses — 
fostered by decades of money print-
ing and market rigging by the Fed,” 
but instead “policy veered in the 
opposite direction.” 

The author would have allowed 
financial institutions to fail and 

for the bad investments to 
liquidate.

The author would have allowed 
multiple financial institutions to fail 
and for the bad investments to liqui-
date, a prescription advocated by a 
fair number of libertarians. His de-
tailed criticism of the AIG bailouts is 
especially worth reading. And he re-
minds us of how seriously we should 
take mainstream interventionists: 
“During the midst of the housing 
boom, of course, Fed policy makers 
insisted that nothing was amiss.” 

The book gives us a valuable re-
minder of other times when the es-
tablishment was wrong, including 

the immediate aftermath of the 
crash. Politicians declared a “threat 
that a financial contagion would 
ripple out from the corpus of AIG, 
bringing disruption and job losses 
to the real economy.” But Stockman 
makes the compelling argument 
that there existed “no logical or fac-
tual basis for the incessantly repeat-
ed claim of Washington high offi-
cials that Wall Street’s losses would 
spill over into the nation’s $12 tril-
lion commercial banking system 
and from there ripple outward to 
infect the vitals of the Main Street 
economy.” The “‘run’ on the whole-
sale money market was almost en-
tirely confined to the canyons of 
Wall Street.” That surely suggests 
that the many got shafted for the 
benefit of the few in the bailouts, 
which Stockman describes as “cro-
ny capitalist plunder.” 

Puncturing Reagan and the New Deal 

The economic theories domi-
nating both mainstream Left and 
Right could not explain the crisis. 
The conservatives resorted to “con-
juring a mythical past — an alleged 
golden age of Reaganomics,” when 
in fact the “Reagan Revolution had 
... been a progenitor of the calamity 
now upon the nation.” The Left, in 
its own response, mostly “chan-
neled FDR and the New Deal,” mis-
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understanding the true nature of 
Franklin Roosevelt’s legacy. 

One very welcome feature of 
Stockman’s analysis is that it so 
harshly criticizes both Reaganite 
conservative economics and New 
Deal liberalism, casting both as big-
government, crony capitalist disas-
ters. How refreshing! 

Stockman is critical of the high 
defense spending under Reagan.

During Reagan’s second term, 
“federal outlays averaged 21.7 per-
cent” of GDP — which Stockman 
notes was “obviously no improve-
ment at all on the 21.1 percent of 
GDP” under Jimmy Carter or the 
19.3 percent of GDP under Lyndon 
Johnson. Aside from high spending, 
the Reagan years were characterized 
by a “false prosperity” fueled by a 
“massive exercise in Keynesian defi-
cit finance.”  Stockman also takes is-
sue with what he regards as an illu-
sory reduction in inflation in the 
1980s. As for the 1990s, the Fed pre-
cipitated a “$13 trillion credit bub-
ble” that “caused a phony boom on 
Wall Street.” 

Stockman is harshly critical of 
the high defense spending under 
Reagan, but more unusual is his cri-
tique of the Reagan-era “triumph of 
the welfare state.” Reagan’s embrace 

of a bipartisan fiscal package ren-
dered him “the tax collector for the 
welfare state,” adding to the defense 
spending surge to create an atmo-
sphere of massive deficit finance 
across the board. Under the 12 
years of Republican rule from 1981 
to 1993, “cumulative deficits ... to-
taled $2.4 trillion, causing the na-
tional debt to triple.” 

If conservatives suffer confu-
sion about the profligate nature of 
pre-Clintonian Republican gover-
nance, liberals are just as deluded 
about the New Deal’s relationship 
to their current ideology. Roosevelt 
had no “affinity for anything that 
resembled full-strength Keynesian 
demand stimulus” like the Demo-
cratic rescue package of early 2009. 
“The only New Deal initiative that 
even remotely embodied Keynesian 
demand stimulus was the giant vet-
erans’ bonus payment of 1936,” 
which Roosevelt vetoed. 

Stockman criticizes Roosevelt’s 
public-works projects as acts of po-
litical expediency, and levels other 
such somewhat common conserva-
tive critiques. More interesting is 
the characterization of Roosevelt as 
“the patron saint of crony capital-
ism.” The author describes the rise 
of Fannie Mae and other govern-
ment-sponsored enterprises, which 
corporate liberals often celebrate as 
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“public/private partnerships,” as in 
fact products of “crony capitalism,” 
whose “cancerous growth is truly 
perilous.” Stockman also identifies 
corporate graft in Roosevelt’s hay-
seed coalition — the farming inter-
ests that profited from the Agricul-
tural Adjustment Act. “The AAA’s 
original seven-crop cartel included 
corn, wheat, cotton, rice, milk, pea-
nuts, and tobacco, and provided for 
government controlled acreage and 
production restrictions and artifi-
cial price supports.”  In the farming 
sector, crony capitalism continues 
to thrive: “the USDA’s crop cartels 
have been vigilantly stationed at the 
epicenter of American fiscal politics 
ever since the New Deal.” 

Finally, Stockman views the 
New Deal’s interventions into gold 
and money as the major condition 
allowing for never-ending fiscal 
recklessness. Roosevelt’s domestic 
policies constituted “a development 
which was bound to end in the tri-
umph of crony capitalism and the 
fiscal bankruptcy of the nation.”

Nonpartisan critiques of American 
empire and debt

Much in Stockman’s analysis of 
modern U.S. political economy runs 
against conventional wisdom. He 
lauds John Kennedy for backing the 
Bretton Woods attempt to shore up 

gold, contrasted with Johnson’s “en-
tirely hollow” promise to “defend the 
$35 gold price.” Despite the common 
characterization of Alan Greenspan 
as a Fed chairman who was too def-
erential to the free market, Stock-
man blames Greenspan for “the end 
of free market finance” and for much 
of the advent of “speculative finance” 
wherein firms gambled with lever-
aged credit, wallowing in a swamp of 
moral hazard. Stockman attributes 
the decline in household savings to 
Greenspan’s stock bubble.

Wall Street banks used to show 
some restraint. 

Wall Street banks used to show 
some restraint, but Keynesian poli-
cies unleashed their drunken reck-
lessness. “As recently as 1998 ... the 
combined balance sheet [of Gold-
man, Morgan Stanley, Merrill 
Lynch, Lehman, and Bear Stearns] 
or their predecessors was only $1 
trillion. And back in 1980, before 
these ‘investment banking’ houses 
were reborn as hedge funds, their 
footings had totaled only a few ten 
billions.” By the “eve of the 2008 cri-
sis, these five Wall Street houses had 
combined balance sheet footings of 
$5 trillion, meaning that their girth 
exceeded the GDP of Japan at the 
time.” Stockman blames 1 percent 



Anthony Gregory

Future of Freedom 39 August 2014

interest rates for the subprime cri-
sis. He gives an entertaining ac-
count of how fats cats stripped their 
businesses of actual assets, intoxi-
cated by easy credit. 

Always rising above partisan-
ship and frequently attacking liber-
al and conservative sacred cows in 
unpredictable ways, Stockman pro-
vides some fun critiques of both 
Mitt Romney and Barack Obama. 
Unusual among conservatives, 
Stockman even criticizes the busi-
ness model that enriched Romney 
personally, which Republican parti-
sans have celebrated. The author 
sees those successes as a product of 
irresponsible gambling fueled by 
easy credit. 

Overall, the Obama domestic 
program has amounted to “reac-
tionary welfare, progressive style”:

Four years after the crisis, me-
dian family income has fallen 
by 10 percent in real terms.... 
[The] main street economy has 
been failing for years.... Yet the 
total amount of funding for 
means-tested assistance in the 
Obama stimulus was just $28 
billion, or 3.5 percent, of the 
$800 billion package. Funding 
for unneeded bridges, inter-
changes, and road repair got 
more money than the com-

bined total for food stamps, the 
earned income tax credit, and 
federal grants for public assis-
tance and WIC (the health and 
nutrition program for women, 
infants, and children). 

That is just a sample of the re-
freshingly unusual critiques that 
flow throughout the book. One 
thing Stockman is not is a pre-
dictable partisan commentator. 

Libertarian caveats 

Stockman blames Milton Fried-
man’s monetarist economics for 
modern finance policies that led to 
the “unshackling [of] the Fed from 
the constraints of fixed exchange 
rates,” which he goes so far as to say 
“rendered trivial by comparison the 
ills owing to garden variety insults 
to the free market, such as rent con-
trol or the regulation of interstate 
trucking.” Friedman’s “monetary 
theory actually placed the nation’s 
stock of bank reserves, money, and 
credit under the unfettered sway of 
what amounted to a twelve-mem-
ber monetary politburo.” 

Libertarians are divided on 
monetary theory, and some Austri-
ans will cheer Stockman’s criticism 
of Friedman, while others will say 
it’s unmeasured or wrong, although 
it will win over progressive critics of 



libertarianism. At any rate, it is not 
the only analysis that will give some 
libertarians pause. Stockman is a 
little bit soft on Herbert Hoover for 
my taste, and implicitly defends the 
myth of World War II prosperity 
when he says that ultimately it was 
“the outbreak of war in 1939–1940 
which pulled the world out of the 
rut of economic nationalism and 
stagnation to which FDR’s quixotic 
action had condemned it.” He also 
seems a bit too enamored of how 
America’s wars used to be financed. 
“As it turned out,” he writes, the Ko-
rean War “marked the end of sound 
war finance, and also the beginning 
of extended wars of occupation — 
in Vietnam, Iraq, Afghanistan — 
that were financed with Treasury 
bonds.” And yet World War II oc-
casioned far more actual inflation, 
hurting everyday people, than the 
most recent wars. 

Libertarians will also rebel 
against one of Stockman’s main “cru-
cial steps” to fix the economy, as he 
advocates a “Super Glass-Steagall II” 
to force large banks “to divest their 
deposit banking business, and cap 
their balance sheets at 1 percent of 
GDP ($150 billion) for ten years.” 
That seems to play into the progres-
sive myth of the significance of the 
eroded regulatory boundaries be-

tween investment and commercial 
banking leading to the 2008 crash, 
when in fact those regulations were 
virtually unique to the United States 
among the developed nations and 
were most likely irrelevant. Stock-
man also advocates various federal 
safety nets as an alternative to the 
current mixed-economy approach, 
and calls for a national sales tax, 
which has been effectively con-
demned as a horrible idea in several 
articles in this very publication.  

Nevertheless, many of his pre-
scriptions are worth celebrating: rein-
ing in the Fed, abolishing deposit in-
surance, scrapping the welfare state, 
closing “ten major federal agencies 
and departments,” and adopting a less 
belligerent foreign policy. But regard-
less of the policies he advocates and 
whatever flaws we might find in his 
analysis, Stockman’s book is worth 
reading as a conservative critique of 
crony capitalism. 

Anthony Gregory is research fellow at 
the Independent Institute, a policy ad-
viser to the Future of Freedom Foun-
dation, author of The Power of Ha-
beas Corpus in America (Cambridge 
University Press, 2013), and a history 
PhD student at the University of Cali-
fornia, Berkeley.  
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